Mutual Non-Circumvention and Non-Disclosure Agreement

This Mutual Non-Circumvention and Non-Disclosure and Agreement (this “Agreement”) is entered into as of the ___ day of _________, 20__ by and between [NAME OF PARTY],  a _______ corporation, having a place of business at [ADDRESS, CITY, STATE, ZIP CODE], and Morehouse School of Medicine, Inc., a Georgia corporation, located at 720 Westview Drive SW, Atlanta, GA 30329,USA  and (each a “Party” or collectively, the “Parties”).

Recitals

WHEREAS, The Parties desire to explore a possible business relationship which may involve the disclosure between the Parties of information including intellectual property, proprietary information and technology, confidential relationships, strategic partnerships, joint ventures and/or service and provider contracts which are proprietary to each respective Party (a “Confidential Relationship”), and, in addition, the whole or a portion of the knowledge or know-how regarding the specifications, methods, standards, processes and operating procedures of which is proprietary to each respective Party (the “Confidential Information”).  The Confidential Information shall be deemed to include the existence of this Agreement and any and all discussions and correspondence regarding the possible business relationship (including but not limited to strategies and plans regarding the possible business relationship).

THEREFORE, each Party acknowledges that the other Party’s Confidential Information is valuable to such Party and desires to enter into this Agreement in consideration of the agreement by such Party to provide its Confidential Information in connection with or in anticipation of the business relationship between the parties.  Each Party hereby acknowledges that the other Party will necessarily expend considerable time and expense as a result of this Agreement in contemplation of a possible business relationship between the Parties; each party hereby acknowledges that through its discussions in relation to this Agreement, in the interest of full disclosure, either Party or both Parties may reveal third-party contracts and third-party strategic relationships that constitute a significant value of the respective Party’s business operations and plans.  In order to protect these concerns, the Parties hereby agree:

Covenants


In consideration of these undertakings and the commitments of each Party to the other Party, the Parties agree as follows:

1. Non-Circumvention of Proprietary Relationships; Confidential Relationships.  The Parties hereby irrevocably agree not to circumvent, directly or indirectly, the intent of this Agreement, or to, either directly or through its Affiliates (as defined in Section 8, below), enter into any contract, partnership, joint venture, agreement or other business relationship with any Confidential Relationship introduced to, or disclosed by, the other Party (in this context, the “Introducing Party”) in connection with this Agreement.  The aforementioned prohibition in this Section shall be absolute for a period of two (2) years following the signing of this Agreement unless the Introducing Party otherwise provides consent.  

2. Non-Disclosure of Confidential Information. 

(a) The Parties shall not, and each agree to cause its Affiliates not to, use the Confidential Information for its benefit, nor to disclose, communicate or divulge, or use for the direct or indirect benefit of any other person, firm, association, partnership, corporation or other entity, such Confidential Information.  All Confidential Information shall be the sole property of the disclosing Party, and the Receiving Party hereby assigns to the disclosing Party any rights the receiving Party may acquire (by whatever means) in such Confidential Information.  The Parties agree that a receiving Party shall not use Confidential Information in any manner competitive with the business of the disclosing Party.  The Parties agree that neither a disclosing Party nor its Affiliates shall have any liability to a receiving Party or its Affiliates resulting from the use of Confidential Information. 

(b)
Each Party agrees that it shall treat the other Party’s Confidential Information with the same degree of care and security as it treats its own Confidential Information, but in no event shall such care and security be less than a reasonable standard.

(c)
Neither Party herein makes any representation or warranty as to the accuracy or completeness of its Confidential Information or any other written or oral communications submitted or made available to the other Party, and expressly disclaims any and all liability based on its Confidential Information or on omissions therefrom; provided, however, that all Confidential Information or written or oral communication shall be supplied in good faith.  Subject to the foregoing, only those particular representations and warranties which may be made in a definitive written agreement for the possible business relationship between the Parties, when, as, and if it is executed, and subject to such limitations and restrictions as may be specified in such agreement, shall have any legal effect.

(d)
Each Party also agrees to limit disclosure of and access to the other Party’s Confidential Information to only those employees and representatives who are required to have access to such Confidential Information for the purpose of evaluating the possible business relationship and who are, prior to such disclosure or access to the other Party’s Confidential Information, informed of the confidential nature of the other Party’s Confidential Information.

3. Exceptions to Non-Disclosure.  

(a) Notwithstanding the prohibitions in Section 1 above, each Party’s obligation to maintain the Non-Disclosure of the disclosing Party’s Confidential Information shall not include the following exceptions: (i) information as was known by the receiving Party prior to disclosure by the disclosing Party as evidenced by the written records of the receiving Party prepared in the ordinary course of business prior to the date of disclosure; (ii) information disclosed to the receiving Party by a third party, unless the third party was under a duty not to disclose or use the information or unless the third party was not in rightful possession of such information; or (iii) information generally known in the pertinent trade.

(b)
In the event that a receiving Party is requested or required (by oral questions, interrogatories, requests for information or documents in legal proceedings, subpoena, civil injunctive demand, or other similar process) to disclose any of the disclosing Party’s Confidential Information, the receiving Party shall provide the disclosing Party with prompt written notice of any such request or requirement so that the disclosing Party may seek a protective order or appropriate remedy and/or waive compliance with the provisions of this Agreement.  If, in the absence of a protective order or other remedy or the recipient of a waiver by the disclosing Party, the receiving Party shall be legally compelled to disclose the disclosing Party’s Confidential Information to any tribunal, the receiving Party may, without liability hereunder, disclose to such tribunal, that portion of the disclosing Party’s Confidential Information which is legally required to be disclosed.

4.
Survival.  The Parties acknowledge that the execution of this Agreement does not guarantee that the parties will enter into or remain in a business relationship.  Each Party agrees to act in good faith regarding the due diligence activities and negotiations in connection with such possible business relationship.  Each Party agrees to be bound by the terms of this Agreement regardless of whether the Parties enter into or remain in a business relationship.  Each Party agrees to return copies of any and all of the other Party’s Confidential Information, and all analysis, compilations, studies, notes or other documents (including electronic media) to the extent containing such Confidential Information, to the other Party promptly upon the first to occur of the following: (a) the written request of the other Party, or (b) the termination of negotiations with respect to the possible business relationship between the Parties.

5.
Injunctive Relief.  Any breach of the provision of this Agreement shall cause irreparable harm to the non-breaching Party and therefore, in the event of a breach of the provision of this Agreement, the non-breaching Party shall be entitled to an injunction restraining the breaching Party from disclosing or appropriating in whole or in part, the non-breaching party’s Confidential Information, or from rendering any services to any person, firm, association, partnership, corporation, or other entity to whom such Confidential Information, in whole or in part, has been disclosed or is threatened to be disclosed, or to whose benefit such Confidential Information is being used or threatened to be used.  Nothing herein shall be construed as prohibiting the non-breaching Party from pursuing any other remedies available for such breach or threatened breach, including the recovery of damages and the costs incurred by the non-breaching Party to enforce the terms of this Agreement, including its reasonable attorneys’ fees.

6.
Governing Law.  The Agreement shall be governed by the laws of the State of Georgia, applicable to contracts made and to be performed therein, without regard to the conflict of law principles thereof.

7.
Invalidity.  In the event that any provision of this Agreement shall be held to be invalid, the same shall not affect in any respect whatsoever the validity of the remaining provisions of the Agreement.

8.
Definition of Affiliate.  As used in this Agreement, the term “Affiliate” means, with respect to a specified person or entity, any other person or entity which directly, or indirectly through one or more intermediaries controls, is controlled by, or is under common control with, the person or entity specified, including but not limited to agents, employees and representatives.

9.
Entire Agreement.  The Agreement contains the entire understanding by and between the parties hereto respecting the subject matter hereof, and supersedes any and all prior understandings or oral or written agreements between the parties respecting such subject matter.

10.
Assignment; Binding Affect.  This Agreement shall not be assigned by either Party hereto.  This Agreement shall be binding upon and inure to the benefit of the Parties hereto and their respective successors, heirs and legal representatives.

IN WITNESS WHEREOF, the parties hereto, intending to be legally bound, have duly executed and delivered this Agreement on the day and year first written above.

Date: 
MOREHOUSE SCHOOL OF MEDICINE, INC.
Harold W. Jordan, II

General Counsel
Date: 

[OTHER PARTY
Name: 

Title
Date: 
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